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 1.  TIME:  9:00   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE  VS.  RICHMOND PATIENT’S GROUP 
HEARING ON DEMURRER TO CROSS-COMPLAINT of RICHMOND PATIENT'S GROUP 
FILED BY LISA HIRSCHHORN 
* TENTATIVE RULING: * 
 

Cross-defendant Lisa Hirschhorn demurs to the cross-complaint filed by Richmond 
Patient’s Group, William Koziol, Darrin Parle, and Alexis Parle. 

The demurrer is made on the ground that a cause of action for equitable comparative 
indemnity is not available as a matter of law in a Cartwright Act case.  

In support of that argument, the demurrer cites only federal cases. On reply, Hirschhorn 
cites Roth v. Rhodes (1994) 25 Cal.App.4th 530. 

In her reply brief, Hirschhorn contends (for the first time) that the agent’s immunity rule 
insulates her from liability for acting on behalf of a corporate principal. 

Sanctions 

Hirschhorn does not dispute that she failed to comply with the statutory meet and confer 
requirement set out in Code of Civil Procedure section 430.41.  Her excuse is that “[e]ven if the 
meet and confer had occurred, due to the issues of law, there would not have been an 
agreement or any other procedure that would have eliminated the need for the filing of this 
demurrer.”  The statute contains no “futility” exception.  Perhaps the process would have been 
short, but Hirschhorn still had a duty to comply with it.  The Court declines to award any 
sanctions in this instance, but further failure to comply with the same or similar requirements will 
result in a financial sanction. 

Comparative Equitable Indemnity 

Under the federal Sherman Act and Clayton Act, there is no action for contribution. 
Texas Indus. v. Radcliff Materials, Inc. (1981) 451 U.S. 630, 639. In that case, the Supreme 
Court concluded that the neither federal statute specifically created a right to contribution and 
that there is no such right under federal common law. Id. at pp. 639-646.  

As a general matter, federal cases analyzing the Sherman Act and the Clayton Act apply 
to analysis of the Cartwright Act. Corwin v. Los Angeles Newspaper Service Bureau, Inc. (1971) 
4 Cal.3d 842, 852.  Reviewed more carefully, however, Corwin states that federal court 
decisions interpreting particular language found both in the Sherman Act or Clayton Act, and in 
the Cartwright Act, apply to the Cartwright Act.  See Id. (because sections 16720 and 16726 of 
the Cartwright Act track the language found in section 3 of the Clayton Act, analysis of that 
section of the federal statutes is applicable). 

Thus, Corwin does not require that Texas Industries be followed in interpreting the 
Cartwright Act, because Texas Industries did not analyze particular language in the Sherman 
Act or the Clayton Act that has an analogous provision in the Cartwright Act. 

Thus, this Court must consider whether such a right exists under general California law.  
On this issue, Hirschhorn cites page 544 of the Roth opinion for the proposition that a cause of 
action for comparative equitable indemnity is barred under the Cartwright Act.  

Roth says that antitrust coconspirators are jointly and severally liable for all damages 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/08/19 

 
 

- 2 - 

caused by the conspiracy and that a plaintiff may choose to sue any or all of them. Id. at p. 544. 
Those general pronouncements do not expressly or implicitly bar a cause of action for equitable 
comparative indemnity or contribution. The fact that a party may elect not to sue some of the 
alleged joint tortfeasors does not suggest that by so doing the plaintiff may deprive the 
defendant who is sued of the right to seek contribution or indemnity.  Indeed, nowhere in the 
opinion are the words “equitable,” “comparative,” “indemnity,” or “contribution” found. 

In sum, it does not appear to the Court that Roth actually considered or decided the 
question of whether one antitrust coconspirator could seek equitable comparative indemnity or 
contribution from another antitrust coconspirator under the Cartwright Act. A case is not 
authority for a proposition not considered. In re Marriage of Cornejo (1996) 13 Cal.4th 381, 388. 

In opposition, cross-complainants cite Baird v. Jones (1993) 21 Cal.App.4th 684 and 
CACI 3800 for the proposition that joint tortfeasors (including concurrent intentional tortfeasors) 
may sue each other in contribution. Id. at p. 690. An antitrust case is a species of tort case. See 
Suburban Mobile Homes, Inc. v. AMFAC Communities, Inc. (1980) 101 Cal.App.3d 532, 542. 
Although Baird is not an antitrust case, it is binding authority related to tort cases generally, and 
in the absence of more specific authority addressing antitrust coconspirators, it controls the 
outcome here. 

Agent’s Immunity Rule 

The demurrer is brought on only one ground—that comparative equitable indemnity is 
not available in a Cartwright Act case. The agent’s immunity rule is raised for the first time on 
reply. Cross-complainants’ opposition is (understandably) limited to addressing the contention 
that comparative equitable indemnity is not available as a matter of law in this case. 
Accordingly, the Court declines to consider the agent’s immunity rule in connection with this 
demurrer. This is without prejudice to a party’s ability to later raise the agent’s immunity rule in 
future proceedings, e.g., on a motion for judgment on the pleadings. 

Hirschhorn’s request for judicial notice is denied as irrelevant to the disposition of the 
demurrer. 

The demurrer is overruled. 

Hirschhorn shall serve and file her answer to the cross-complaint on or before 
September 6, 2019. Cross-complainants are to prepare an appropriate form of order, circulate it 
for approval as to form, and submit it to the Court for signature in accordance with the e-filing 
order, i.e., submit it to the Complex Litigation Department electronic mailbox. 

  

 2.  TIME:  9:00   CASE#: MSC17-01222 
CASE NAME: JACOBS VS. SCHWARTZ 
HEARING ON MOTION TO APPEAR PRO HAC VICE  ( Atty. Shahzeb Lari ) 
FILED BY GALENA BIOPHARMA, INC. 
* TENTATIVE RULING: * 
 
Granted. 
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 3.  TIME:  9:00   CASE#: MSC19-01010 
CASE NAME: HERRERA  VS.  RESIDENCE INN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RESIDENCE INN BY MARRIOT, LLC, et al. 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to August 29, 2019 at 9 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSL18-07106 
CASE NAME: 956 HOLDINGS, LLC  VS.  SPRINGHILL HOMES 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES 
FILED BY SPRINGHILL HOMES, LLC 
* TENTATIVE RULING: * 
 
             Defendant Springhill Homes moves for attorney fees under Code of Civil Procedure 

section 405.38.  Without recounting the history of the action in detail, 956 Holdings filed this 

action and recorded a lis pendens.  The Court granted Springhill’s motion to expunge the lis 

pendens.  It did not rule on the request for attorney fees at the time, but directed Springhill to file 

one later.  956 Holdings subsequently dismissed the action.   

Objections: 

On August 6, 2019, 956 Holdings filed objections to certain matters raised in Springhill’s 

reply.   

As to the objections on the ground that they constitute new matter in a reply, the 

submitted information responded to issues raised in the opposition.  Overruled. 

As to the objections on the ground that the materials constitute inadmissible settlement 

discussions under Evidence Code section 1152, that section makes settlement discussions 

inadmissible to prove liability, but it does not render them privileged or inadmissible for other 

purposes, particularly attorney fees.  (Lemer v. Boise Cascade (1980) 107 Cal.App.3d 1, 19 

[section 1152 “has no application where the evidence is not tendered as an admission of 

weakness by the party who settled or offered to settle but for some other purpose.”; Meister v. 

Regents of University of California (1998) 67 Cal.App.4th 437, 449-453 [settlement discussions 

admitted to show whether attorney fees incurred after settlement offer were reasonable].)  

Overruled. 

As to the objections on relevance, the objections go primarily to the weight, not the 

admissibility.  Overruled. 

Motion:  

 Code of Civil Procedure section 405.38 provides that “[t]he court shall direct that the 

party prevailing on any motion under this chapter be awarded the reasonable attorney’s fees 
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and costs of making or opposing the motion unless the court finds that the other party acted with 

substantial justification or that other circumstances make the imposition of attorney’s fees and 

costs unjust.”    

To some extent, 956 Holdings argues that the order extinguishing the lis pendens was 

erroneous.  The Court will not revisit that issue as part of the attorney fee motion.  

In considering the fee motion, the issue is whether the filing of the lis pendens was 

substantially justified, not whether the complaint stated a cause of action.  As the Court noted, 

a party may state a cause of action for declaratory relief even where the substance of the 

declaration would be adverse to its interests.  As 956 Holdings indicates, the fact that Springhill 

sought declarations of its own in its responsive pleading suggests that there was some ongoing 

dispute between the parties.  Whether 956 Holdings had “substantial justification” for filing the lis 

pendens is a different issue. 

At one point, a sewer line and a fence were proposed that were not consistent with the 

easement, but Springhill modified those proposals. 

Springhill did make efforts to resolve the issues and sought an agreement to withdraw 

the lis pendens, but 956 Holdings declined. 

While there were matters to be worked out among the parties, there was no impending 

or likely transaction or other event that would prejudice 956 Holdings’ interests such that a lis 

pendens was necessary.  The effect of the lis pendens was to block financing, which gave 956 

Holdings a stronger negotiating position, but did nothing of substance to resolve the actual 

issues between the parties.  Accordingly, 956 Holdings’ filing and defense of the lis pendens 

were not substantially justified.   

956 Holdings has not described any other circumstance that would make imposition of a 

fee award “unjust.” 

956 Holdings also disputes the amount of the fee, indicating that the total number of 

hours may reflect time not properly attributable to the lis pendens motion.  In the Court’s view, 

efforts to get 956 Holdings to voluntarily withdraw the lis pendens are collectible, because they 

still arise from the filing of the lis pendens.   

The Court has discretion as to the extent of documentation required for a fee motion.  

(PLCM Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1095, n. 4)   In some instances, detailed 

time sheets may be required, in others, less detail is necessary.  In this instance, it is necessary 

to have a timesheet or a summary thereof, because there is a need to separate time spent on 

the case in general from time spent related to the lis pendens.  (Christian Research Inst. v. Alnor 

(2008) 165 Cal.App.4th 1315 [“block billing” inadequate in case where statutory fee provision 

applied only to a portion of the work done].)  Where actual timesheets are submitted, a party 

may make any redactions necessary to protect privileged information.  (Concepcion v. Amscan 

Holdings, Inc. (2014) 223 Cal.App.4th 1309, 1327.)  In its reply Springhill has submitted a 

timesheet showing hourly entries, with no description of the work done, with circles around the 

times that counsel has deemed related to the lis pendens motion, which are attested to by 
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counsel in his declaration.  While counsel originally estimated the amount at $22,000 in prior 

discussions with opposing counsel, a satisfactory explanation for the new number is provided in 

counsel’s declaration and records.  Under the circumstances of this case, the additional 

documentation provided by counsel is sufficient. 

Springhill’s counsel has documented $33,360, and estimated another ten hours in 

preparing the moving paper and the anticipated reply, plus $650 in costs.  The ten-hour estimate 

is reasonable.  The costs should be addressed through a memorandum of costs, and therefore 

are deducted from the requested amount. Accordingly, the motion is granted, and fees in the 

amount of $37,360 are awarded. 

 

 

 


